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PURPOSE  OF  THE  NEWSLETTER 

Montana's  wator  resei'valion  law  piovides  an 
opportunity  to  leservo  water  for  future  divorsionary 
and  consumptive  uses  as  well  as  foi'  maintaining 
stream  flows  for  the  proti.'ction  of  existing  water 
rights,  aquatic  life,  and  water  quality.  The  Water 
Management  Bureau  of  the  Department  of  Natural 
Resources  and  Conservation  is  responsible  for-  co- 
ordinating the  water-  reservation  process.  In  an 
effort  to  keep  water-  reser  vation  applicants  and  other- 
inter-ested  parties  infoirned,  the  "Water  lleseivation 
Update"  will  be  published  periodically.  This  issue  of 
the  newsletter-  will  present  a  general  overview  and 
history  of  the  reser"vation  process,  and  discuss  the 
current  water  reservation  proceedings  in  the  Missouri 
River-  Basin. 


AN  OVERVIEW  OF  WATER 
RESERVATIONS 

The  policy  of  the  State  is  to  provide  for-  the 
wise  use,  development,  and  conservation  of  the 
waters  of  Montana  foi-  the  maximum  benefit  of  its 
people  with  the  least  possible  degradation  of  the 
natural  aquatic  environment  and  ecosystem.  When 
the  Montana  Water-  Use  Act  was  passed  in  197.'5,  the 
option  to  reserve  water-  for  future  beneficial  uses 
became  an  important  component  of  Montana's  water- 
codes.  Section  8.')-2-;{lG.  Montana  Codes  .Annotated, 
allows  public  entities  to  apply  to  the  Board  of 
Natural  Resources  and  Conservation  to  reserve  watei- 
fot-  existing  or  future  beneficial  uses  or-  to  maintain 
a  minimum  flow,  level,  or  quality  of  water.  Bene- 
ficial uses  ar'e  defrned  by  law  as  uses  of  water  for 
the  benefit  of  the  appr'opr  ialor-,  other  persons,  or'  the 
public,  including,  but  not  limited  to  agricultural 
(including  stockwaten,  domestic,  fish  and  wildlife, 
industrial,  irrrgation,  mining,  municipal,  power ,  and 
recreational  uses.  Since  the  I'eservation  law  lequires 
that  any  reser-vation  of  water'  be  in  the  public 
interest,  only  public  entities,  such  as  conservation 


districts,  municipalities,  and  state  and  federal 
agencies  are  eligible  to  apply  for  a  water-  reser- 
vation. 

The  central  feature  of  the  reservation  law  is  its 
capacity  to  allow  for-  the  planning  and  allocation  of 
water-  for-  future  uses.  The  main  advantage  of  a 
water-  reservation  over-  individual  water  use  permits 
is  that  once  appi-oved,  the  reservation  sets  aside 
water-  for-  a  par-iicular-  use.  Those  eligible  to  use 
reserved  water  have  a  longer  time  period  iup  t/)  .U) 
years  or-  more)  to  put  the  water  to  beneficial  use 
and  still  mainlain  the  early  priority  dale.  By 
comparison,  water  use  permits  must  be  put  to  bene- 
ficial use  within   1  to  '1  year's. 

In  order  to  justify  the  need  for-  a  reservation, 
an  applicant  must  prepare  a  detailed  water  use  plan 
that  identifies  future  water  users  and  then-  estirnated 
water-  needs.  This  information  explains  why  the 
water-  must  be  limited  to  a  specific  f'uiure  use,  and 
why  the  applicant  is  unable  to  appropriate  water  by 
means  of  a  permit.  The  reservation  statute  and  rules 
require  the  applicant  to  fully  support  the  purpose, 
need,  amount,  and  public  interest  of  a  proposed 
r'eservation.  .Also,  the  slalute  assigns  administrative 
responsibilities  for  reserval  ions  to  the  Board  of 
.Natural  Resour-ces  and  Conservation,  which  is  made 
up  of  seven  citizens  fr-om  .uoLind  the  slatc^  who  are 
appointed  by  the  (Jovernor. 

']"he  Montana  Knviionmenlal  Policy  .Act  (MKP.A/ 
requires  prepaiaiion  of  an  environmental  impact 
statt'ment  (KlSl  for  actions  ofslal^'  goveinmeiii  thai 
have  the  potential  to  create  significant  environmental 
impacts.  In  the  case  of  the  proposed  water  reser- 
vations, the  EIS  will  examine  the  en vir-(mmental, 
social,  and  ei-onomii-  impacts  of  the  reservation. 

Aftx-r  the  EIS  process  is  complete,  DNRC  will 
publish  a  notice  and  receive  written  objections  to 
the  reser-vation  applications.  If  the  Department 
determines  that  objections  are  valid,  a  formal 
contested  case  hearirig  may  be  held.  .After  the 
contested  case   hearing  is  completed,  the   Board  of 


Natural  Kesouices  and  Coiisoi  vaiKin  will  make  iis 
decisions  on  tlio  basis  oftho  hoaring  lurord  and  ilic 
EIS.  IJnIi'SS  ollit'iwisi'  spi-riCied  by  iho  legislaluro, 
iho  piioiily  dal^,-  for  a  iL-scivalion  is  the  date  the 
IJoaid  adopts  an  oidei   rosei'ving  wator. 

All  (Inal  decisions  on  wator  reservation  reiiuesls 
are  subject  to  \alid,  prior  water  rights.  ICxisling, 
valid  water  rights  will  not  be  an'ecled.  A 
leservalion,  once  granted  by  the  Board  of"  Natural 
Resources  and  Conservation,  is  a  watei'  right.  If 
applied  for  by  a  conservation  district,  the  tight  is 
held  by  the  district  on  behalf  of  the  individual  users. 
Landowners  will  then  apply  to  the  district  when  they 
are  ready  to  put  water  to  use.  Users  of  reserved 
water  receive  legal  authorization  to  use  the  water. 
That  authoi  ization  cannot  be  taken  away  arbitrarily. 

By  law,  the  Board  must  make  a  review  of 
granted  reservations  at  least  once  every  ten  yeais. 
The  Board  may  exl^-nd,  modify,  or  revoke  a  leser- 
vation  as  a  result  of  this  leview.  This  additional 
requirement  is  attached  to  a  water  reservation  to 
assure  that  the  long  reservation  development  period 
does  not  result  in  a  speculative  appropriation.  The 
Fioard  must  require  diligence  and  monitor  all  reser- 
vation objectives  to  be  sure  that  each  reset  vation  of 
water  remains  in  the  public  interest.  This  process 
protects  all  reservations  from  the  challenges  of 
competing  water  users  and  provides  a  strong  founda- 
tion for  resei-vations  in  any  future  interstate 
allocation  of  water. 


WATER  RESERVATION 
PROCEEDINGS:  A  BRIEF  HISTORY 

Within  a  year  of  the  passage  of  the  l*.)7.'i  Water- 
Use  Act,  an  overwhelming  number'  of  water-  use  per- 
mit applications  were  submitted  by  energy  companies 
for  coal  development  in  the  Yellowst-one  Basin.  The 
legislature  viewed  these  large  permit  applications  as 
a  threat  to  futur'e  agricultural  and  municipal  growth 
in  the  basin,  as  well  as  U)  the  free-flowing  status  of 
the  Yellowstone  River'.  In  r'esponse  to  this  pei'ceived 
threat,  the  legislature  enacted  the  Water  Moratorium 
Act  of  1974,  which  suspended  for  four-  years  all 
applications  for'  water  diversions  over-  20  cfs  or 
impoundments  in  excess  of  14, ()()()  acre-feet,  'fhis 
temporary  halt  in  the  water'  permit  appropriation 
process  gave  the  state  time  to  make  full  use  of  the 
reservation  process.  During  the  four-year  mora- 
torium period,  ;{H  reservation  applications  were 
submitted,  including  those  from  4  statx'  agencies,  2 
federal  agencies,  14  conser-vation  districts,  2 
irrigation  districts,  and  H  municpalities.  Takrng  into 
account  hearings  testitnony  and  an  envir'onmenlal 


rr-npact  staioinent  prepared  by  DNKt^,  the  Hoard  of 
Natural  Resources  and  Conservation  announced  its 
final  order  on  December-  15,  11)78.  The  Board 
specified  priorities  and  amounts  of  water'  to  be 
reserved  for  municipal  use,  instr-eam  flows,  irrigation, 
and  multipurpose  storage.  The  implementation  of  this 
system  in  the  Yellowstone  River'  Basin  was  unprece- 
dented in  United  Slates  hist/)r-y.  The  Yellowstone 
River-  I5asit-|  is  the  only  ar-ca  of  the  state  where 
water-  has  been  reserved  for-  inslream  needs  and 
future  consumptive  demands. 

DNRC  is  cur  iciUly  in  the  p|-(K.-ess  of  reviewing 
reservation  applications  in  I  he  Upper'  Clark  F'ork 
Basin  (above  Milltown  Dam).  To  date,  DNRC  has 
received  two  applications--one  from  the  Department 
of  Fish,  Wridlife  and  Parks  (DFWPl  and  one  IVoiti  the 
Cranite  County  Conservation  Distr  ici.  DFWP  wishes 
to  reserve  instreaiti  flows  in  the  r^nainstem  of  the 
Clark  For  k  and  17  of  its  tributaries.  Gr'anite  County 
Conservation  District  is  seeking  to  I'eserve  water-  foi- 
iriigalion  needs  of  the  county  f)y  developing  storage 
reservoirs  in  the  Boulder  amJ  Willow  Creek  drainages 
between  DruinmoiKJ  and  I'hilipsbuig.  .A  draft  FISon 
the  reservalron  applications  is  currently  being 
prepared  by  DNRC  staff;  the  final  EIS  is  expected  U) 
be  completed  in  August  11)88.  The  Board  of  Natural 
Resources  and  Conservation  is  expected  to  make  a 
decision  on  the  applications  in  November-  1988. 


WATER  RESERVATION 

PROCEEDINGS  IN  THE 

MISSOURI  RIVER  BASIN 

In  response  lo  (-oiK-crns  that  the  siati'  may 
soon  be  faced  with  the  need  to  participate  in  an 
interstate  allocation  of  Missouri  River  streai-nflow, 
the  1985  Legislature  directed  that  a  comprehensive, 
basinwide  proceeding  be  undertaken  to  reser-ve 
Missouri  River'  water  for  future  uses  in  Montana.  A 
basinwide  system  of  water  reser  vations  is  fell  to  be 
a  strong  basis  for  claiming  a  share  of  the  Missouir's 
flow.  Watxr't-  may  be  reser  \ed  in  the  mainster-n  of  the 
Missouri  River  and  any  tiibutary  of  the  Missouri. 
Water  may  also  be  reserved  for  ofl'slieam  storage  or' 
from  groirndwaler  sources.  All  reser  vations  granted 
through  tile  curi-ent  Missouri  Ri\er  Basin  pi-oceeding 
will  receive  a  priority  date  of  ,luly  1,  1985. 

The  legislature  di  roc  led  DN  RC  lo  cooi  dinali'  the 
water  reservation  proceeding  in  the  Missouri  River 
Basin.  For  funding  and  adrninistr  ali\e  purposes,  the 
basin  has  been  drvided  irilo  three  seel  ions:  upper -- 
upstream  of  Canyon  For  i  \  D.irn.  niiddU-helween 
Canyon  Fi'rry  Dam  and  Foil  Peck  Dam,  arid  lowt'r— 


downstream  of  Foil  Pock  D.im.  Kuiidint,'  was 
provided  duiinj,'  fiscal  years  t'.tSH  and  l'.t87  lo 
fooidinato  llu-  proceiMiin^'  and  assist  (.-onscrvalion 
districts  and  inunit-ipaliiies  in  the  upper  basin.  For 
fiscal  years  lOHS  and  1 '.Wil,  the  legislature  pio\ided 
f'undinfj  to  continue  the  cooi  dinalion  aclivilieb  and  lo 
assist  in  prepaiaiion  oC  applications  in  the  middle 
basin.  Durin},'  the  l!l!)(t-!»l  biennium,  DNRC  is 
expected  lo  assist  in  prepai  in';  applications  in  the 
lower  basin.  .Applicants  qiialilled  lo  reserve  water 
above  Fort  Peck  Dam  have  been  f,'ivon  until  .)ul>  I, 
l<)8i)  to  submit  correcl  and  complete  applications  lo 
the  Board  oC  Naliiral  Resources  and  Conservation. 
The  IJoaid  must  make  a  I'inal  decision  on  those 
applications  by  December  ii  1 .  1'.)'.)  1.  .Applicants  below 
Fort  Peck  Dam  must  submii  correct  and  complete 
applications  by  .Inly  I.  !'.»;)  1.  The  Board  will 
announce  its  final  order  on  those  applications  by 
December  . '!  1 ,  199.'5.  F-'ollowin};  is  a  status  lepoi  i  of 
the  reset  \ation  proceeding;  in  each  basin. 

Upper  Basin 

In  the  upper  hasin  (above  (^anvon  Ferry  Dami, 
thi'ee  conservation  districts  have  completed  walii 
reservation  applications:  Broadwater,  liallatin,  and 
Jefferson.  Municipal  applications  have  been  prepared 
for':  Belgrade,  Bozeman,  Dillon,  fiiree  f^orks.  and 
West  V'ellowslone.  Requests  to  reserve  instteam 
flows  in  the  upper  basin  will  be  included  in 
applications  for-  the  basin  upstream  of  Fort  Peck 
Dam. 

Middle  Basin 

Work  is  underway  on  applications  lo  reserve 
water'  for  future  irrigation  in  IS  conservation 
districts  in  the  middle  basin  (between  Canyon  Ferry 
Dam  and  Fort  Peck  Dami.  I'lu' conservation  districts 
involved  are:  Big  Sand>  ,  Blaine,  Cascade,  Chouteau, 
Fergus,  (iarfleld,  Clacier,  Hill.  Judith  Basin,  Lewis  & 
Clark,  liberty.  Meagher.  Pet  roleum.Pliillips,  Pondera, 
Teton,  Toole,  and  Valley.  In  July  l')87,  DNRC  sent 
water  leservaiion  questionnaires  to  over  -lOO  indi- 
vidual landowners  who  had  indicated  an  interest  in 
reserving  water  lor  fulure  use.  So  far.  only  4:i'<  of 
the  questionnaires  have  been  returned.  A  total  of 
175  potential  irrigation  arui/or  water  storage  projects 
have  been  ideniifr.'d.  In  the  fall  of  1<KS7,  DNRC 
staff  visilc-d  S.S  of  the  potential  projects  for  field 
inspections.  The  remainder  of  the  sites  will  be 
visited  this  spring  and  summer. 

The  water  reservations  staff  of  DNRC  has 
developed  a  screening  procedure  to  determine  the 
feasibility  of  proposed  irrigation  and  storage 
projects.  The  pr'occdure  consists  of  both  office 
screening    and    a    field    check    of  the    site.      OfHce 


screening  involves  an  analysis  of  water  availability 
(surface  water  or  groundwaleri,  an  examination  of 
the  best  available  soils  mapping  for  the  field  areas 
to  determine  iriigability  classification,  and  an 
analysis  of  economic  feasibility.  Each  potential 
project  that  survives  the  initial  office  screening  for 
feasibility  is  then  visited  by  a  soil  scientist  and  an 
agiicultuial  engineer,  fhe  soil  scientist  evaluates 
the  pi'oject  area  soils  as  to  their  suitability  for 
iirigation.  The  agricultural  engineer  gathers 
information  necessary  to  design  an  irrigation  system 
for  the  project.  After  the  field  visit,  a  more 
detailed  economic  and  financial  feasibility  analysis  is 
completed.  Projects  shown  to  have  water  available, 
suitable  soils,  and  a  feasible  irrigation  system  design 
will  be  included  in  the  con.servation  districts'  water 
reservation  applications.  The  next  water  roseiv  alion 
newsletter  will  have  a  more  detailed  explanation  of 
the  screening  process. 

In  addition  to  landowner  interest  surveys,  two 
special  studies  have  identified  additional  potential 
irrigation  projects  in  the  Missouri  Basin.  Projects 
determined  feasible  by  the  L'pper  Missouri  Basin 
Cooperative  Speci<il  Study  and  the  Irrigible  Lands 
.Assessment  Method  may  be  included  in  ihe  conser'- 
vation  districts'  water'  reservation  applications. 

The  L.S.  Department  of  .Agriculluie  '  L  SD.A/,  in 
cooperation  with  D.NRC,  conducted  a  siudy  to 
identify  economically  feasible  potential  irrigation 
projects  in  the  MissoLiii  River  Basin  in  Montana. 
The  Upper  Missouri  River  Basin  Cooperative  Special 
Study  evaluated  proji'cts  with  gieater  than  1,000 
acres  of  new  irrigation  or  4.000  acre-feet  of  storage. 
.A  ttital  of  2 LI  projects  involving  2.4  million  acres  in 
'A\  counties  were  investigated.  After  an  initial 
screening  to  determine  overall  project  feasibility  and 
a  Held  visit  to  piofiosed  project  sitt.-.';,  it  was 
determined  that  21  projects  in  11  counties  were 
feasible.  D.\R(."  staff  plan  to  evaluate  the  method- 
ologies used  in  the  cooperative  sludy  and  make 
adjustments  wlu-re  necessary. 

To  supplement  findings  of  the  Upper  Missouri 
River  Basin  Cooperative  Special  Study,  DNRC  staff 
created  the  Irrigable  Lands  .Asse.ssment  Method 
(IL.A.M)  in  order  to  pi  edict  irrigation  development  by 
individual  farmersdivertingwalerfrommainstei'n  and 
major  tiibutary  sources  in  the  Missouri  River  Basin. 
IL.AM  uses  economic,  topographic,  soils,  climatic, 
agiicultuial,  engineering,  and  hydi'ologic  data  to 
predict  future  irrigation  development. 

In  the  middle  Missouii  Basin  all  incorporated 
I'nunicipalilies  were  conlact^'d  and  asked  if  tliev  were 
interested  in  preparing  a  water  reservation  appli- 
cation.     Only   twelve  rndicaled  an  interest.      fhese 


municipalities  aro:  ChcsU-i .  Choioau,  Conrad,  Cut 
IJank,  Kast  Helena.  Kaiifield,  Koit  Benton,  Ciieal 
Falls,  Lewistown,  Neihart,  Shelby,  and  Winilied.  I'he 
depailmenl  then  contracted  with  Aquoneerin^'  of 
l^;»urel  to  prepaio  applications  lor  those  cominunilies. 
Roger-  Perkins  ol'  Aquoneering  has  \isited  all  the 
cotninunities  and  is  now  in  the  process  oCprepai  ui\i 
drall  applications.  In  .iddilion,  the  ('ii\  ol  Helena 
has  independenil>  contracied  wiiii  Hydnjiniirics  of 
Helena  to  piepaie  a  water  reservation  applicalion. 

Applications  lor  waiei  reservations  are  also 
expected  froin  various  stale  and  federal  agt'iicies. 
The  DepartinenL  of  rish.  Wildlife  and  Parks, 
Department  of  Health  and  KnvironmonLal  Scienci-s, 
and  the  Ikireau  of  Land  Man.igement  are  prep.uing 
applications  for  instream  How  leseivalion^.  I'he 
Bureau  of  Reclamation  is  expected  lo  siilunii  .m 
application  lor  future  consumptive  neecj.s. 


Ix)wer  Basin 

.Although  applicants  in  the  lower  basin  have 
until  .July  1,  1991  tx)  submit  applications,  some  work 
has  alieady  been  accomplished  on  those  applications. 
The  Sheridan  Conservation  District  has  completed 
and  submitted  an  application  to  the  Department.  The 
two  Roosevelt  County  Conservation  Districts  have 
submitted  a  draft  applicalion  which  will  be  completed 
by  DNKC  stafT.  Field  work  has  been  completed  on 
the  McCone  Conservation  District's  application. 

For  additional  information  contact  the  Water 
Reservation  stalTat  (4()())  444-(i«i:i7,  444-Wi9:<,  444- 
()79(). 


500  copies  of  this  public  document  were  published 
at  an  estimated  cost  of  46(i;  per  copy,  for  a  total  cost 
of  $227.50  which  includes  $165.00  for  printing  and 
$62.50  fordistribution. 
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